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How We Got Here

June 2019 marked the one-year anniversary of the U.S. Supreme court 
decision in South Dakota v. Wayfair, Inc. (Wayfair), the seminal ruling 
that allows states to require merchants to collect sales tax where they 
previously had no obligation to do so. The rule treats a virtual storefront 
the same as a physical storefront.

Prior to Wayfair, 
Quill Corp. v. North 
Dakota (Quill) was 
the pre-eminent 
decision. This 1992 
ruling stated that 
a business had to 
have a “substantial” 
physical presence 
within a state to be 
required to collect 
and remit taxes.

Over the years, the 
term substantial 
was diluted and 
eviscerated down to 

as little as a one-day presence in some jurisdictions. Businesses that had 
employees, staff, contractors or affiliates doing business within a state 
for a single day could be subject to sales tax obligations within the state. 

Lawmakers have been largely silent on the issue of sales and use tax, 
which are taxes that states, counties and municipal governments charge 
on purchases. Congress failed to act in the first 25 years following Quill 

The U.S. Supreme court ruling in South Dakota v. Wayfair, Inc. et al  gave 
rapid rise to new sales and use tax obligations for online sellers. How did we 
get here and what should every business be doing to reduce risk? 
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and is unlikely to act now on standardizing a federal approach to sales and 
use taxes. The nation’s lawmakers haven’t been able to come to a consensus 
on how to proceed and there are obstacles the federal government must 
follow before it can mandate what state government does.

Thus, the Supreme Court’s ruling is likely to stand for some time. In acting, 
the justices acknowledged that the way we do business has changed. And, 
states dependent on sales and use taxes to fund essential state services 
needed the ability to capitalize on those changes without decreasing 
revenues. 

Shifting Buying Patterns
The way Americans buy goods and 
services has changed dramatically 
since Quill was decided in 1992. 
No longer do consumers routinely 
run errands in search of a product. 
Instead, online shopping has 
become the go-to vendor of 
convenience for most people. 
The ability to see the volume of 
items available combined with 
fast shipping and greater security 
around online transactions has 
changed consumer behavior.

These two developments created 
an opening for the Wayfair case. 
While the physical presence 
tests still apply, the Wayfair case 
dramatically expands the number of 
businesses subject to sales and use 
tax obligations.

The Wayfair case redefined sales 
tax nexus as a certain amount of 

sales and/or transactions in a 
state or jurisdiction.  This is now 
referred to as economic nexus. 
South Dakota set an arbitrary trip 
wire, or threshold, for allowing 
the state to collect sales and use 
taxes at $100,000 in sales or 200 
transactions into the state. The 
case opened the opportunity for 
other states to choose a dollar  
and/or transaction threshold in 
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varying amounts, with some states 
going higher, lower, or dispensing 
altogether with these Court-ordained 
thresholds.

States moved aggressively to adopt 
their own Wayfair thresholds and 
start collecting taxes on out-of-state 
sellers. In 2018, only 15 states had 
Wayfair laws. As of January 2020, 
all but two of the 45 states and 
Washington, D.C. have statewide 
sales tax policies implemented for 
economic nexus.  Five states– New 
Hampshire, Oregon, Montana, Alaska 
and Delaware, collectively referred 
to as the N.O.M.A.D. states – do not 
impose sales tax, but merchants in 
some cities might still be on the hook 

The rules for economic nexus vary 
by effective dates, transaction 
thresholds, revenue thresholds and 
more across different states and 
jurisdictions, making enforcement of 
Wayfair rules uneven and confusing.

Most governments now charged 
with enforcing economic nexus 
are overwhelmed by input from 
businesses and are scrambling to 
establish a process around the new 
rules. Government responses are 
delayed. Already some states are 
starting to request legal changes to 
eliminate the transaction count and 
maintain only a pure economic trip 
wire in varying amounts.

In California, for example, their 
Wayfair law went into effect April 1, 
2019. However, because the state is 
state collected, the local jurisdictions 
were able to marry to the Wayfair 
threshold. Automation is helpful 
for both in-state and out-of-state 
businesses to monitor sales activity 
in each district, prepare to collect and 
remit all applicable taxes once the 
threshold is tripped on the very next 
transaction.

Colorado ranks as one of the worst 
states in the nation for sales and 

Inconsistent Rules  
& Enforcement
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use tax. Colorado has over 71 home rule cities, each with their own separate 
licensing and differing tax rules and rates. Wayfair in Colorado addresses 
state law but doesn’t apply to these home rule cities, some of whom have 
been sending notices to out-of-state sellers requesting them to register. We 
have yet to see whether a home rule city will be able to enforce so review 
closely to advocate on your clients’ behalf before registering a business 
where it doesn’t need to be registered. If all cities in Colorado were to require 
a sales tax license, it could cost businesses in excess of $20,000 per annum 
to maintain such licenses.

Although Colorado initially set an effective date for Wayfair implementation 
of Dec. 1, 2018, the Department of Revenue granted businesses a grace 
period prior to enforcement, first through March 31, and subsequently 
to May 31, 2019. It took heavy lifting to get systems and the state filing 
requirements set up for compliance. That heavy lifting continues as 
businesses scramble to keep up with changing laws. 

The rules and processes across the more than 10,000 taxing jurisdictions in 
the U.S. are also not clear. Businesses unable to dig deep into laws, rules and 
regulations to interpret risk, reduce exposure and stay current in sales and 
use tax compliance should look to outsource some or all of this process. 
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Role of Sales Tax  
Automation
Sales tax automation has come a 
long way in the past 40+ years from 
when it first started. Now, even the 
smallest multi-state businesses 
and startups have access to sales 
tax automation options that lower 
costs and ease the burden of 
compliance. With the evolving rules 
and regulations across states and 
jurisdictions for sales tax in the U.S., 
it makes sense to outsource what 
you can to an automation product. 

But automation is a technology 
tool and not a “set it and forget it,” 
catch-all for sales tax compliance. 
 
Sales tax compliance is complicated 
and multi-layered, requiring 
management to peel back the onion 
by jurisdiction (state, municipal, 
home rule, special district), activity, 
and type of tax before making key 
decisions around who you are, 
where you are, and how best to 
comply.

Technology alone lacks the 
indispensable insights and advice 
management needs to make these 
decisions and properly manage 
sales tax from registration to 
remittance and audit to penalty 
resolution, but when paired with 
an in-house team or an outsourced 
compliance partner, it can provide 
valuable and time-saving data.  

 

 Sales Tax Calculation Software 
 Do I really need it? 

There are numerous companies that provide 
sales tax calculation software.  Today, most 
sales tax calculation software is delivered in 
the cloud via a Software-as-a-Service model.  
These tools automate the sales tax calculation 
process by integrating with the invoicing or 
ERP system typically via an API (Application 
Programming Interface).  When it comes time 
to create a customer quote or invoice, the 
ERP system will pass certain data elements 
(customer location, product, sales amount, etc.) 
to the sales tax calculation system which will 
then calculate the sales tax and pass back to 
the ERP system the applicable sales tax.  This 
is generally done in real time in sub-second 
intervals.

There are two pieces of information required 
to calculate the applicable sales tax – (1) Tax 
rates; and (2) Taxability rules.  These rates 
and rules can be managed perfectly fine in 
some situations without the need for a sales 
tax calculation system.  For example, if you’re 
selling tangible personal property (generally 
taxable) in a few jurisdictions where the tax 
rates are easily accessible then a sales tax 
calculation system is not imperative.  If you 
are selling services, software or other non-
tangible items, software is imperative to work 
cost-effectively. 

In between these two examples, there is a 
bit of gray area where sales tax calculation 
software could still be useful.  Often companies 
selling tangible personal property (generally 
taxable) across the country may need to view 
and understand tax rates, load the tax rates 
into their invoicing/ERP system and let their 
invoicing/ERP system calculate the tax.  

Bottom line, a sales tax calculation system can 
be beneficial in the right situation.
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Roadmap to Compliance
Gather Insight 

Sales tax automation tools are 
prospective in nature, supporting 
on-going sales tax compliance going 
forward. They do not fix instances of 
non-compliance or account for what 
has been done in the past. For that, 
businesses need a broader lens to 
understand past, present and future 
activities that impact sales tax 
liabilities and create risk, including:

• Nexus, exposure and taxability
• Legal and practical considerations in determining where to comply
• Negotiating remediation and penalty abatement proceedings 

Interpreting the laws, rules and regulations is not something that can be 
automated. Working with a qualified sales tax consultant through each facet 
of compliance gives management the insight needed to make key decisions 
about how to comply. 

Start gathering insights by identifying exposure with a streamlined nexus 
study. This helps businesses understand revenue generation by state and 
local jurisdictions and how the business makes money. A nexus review also 
makes it easier to see relative risk across the country and determine the 
requirements to establish nexus. To begin remediation, focus on larger states 
where a company has more business. This might include densely populated 
states such as California, Florida, Illinois, New York and Texas.

Also, review the company’s process of controls, how sales orders are 
generated and put through the compliance process. Gather information for 
filing the right forms, including gross revenue and the number of transactions 
in states where sales are remote. Then create a plan to register, collect and 
remit—either via a marketplace or with a hosted or cloud solution.
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Create a “culture” of compliance from sales and marketing to accounting, 
finance and tax. It should be a company-wide effort to manage multistate 
duties. No company should be eating a customer’s tax due to improper 
documentation, or not properly taxing a transaction at the time of invoice.

 

Sales Tax Compliance  
Filing Checklist

Manage Tax Data Reports

Maintain a Tax Calendar

Prepare Filing

Handle Notices

Document Sales & Use  
Tax Process

Sales & Use Tax Reporting 

Both the process of reporting sales 
tax and the amount of information 
required on each return varies with 
each state and local jurisdiction. 

Returns are typically due either 
monthly, quarterly, or annually. But 
some states have more unusual 
frequencies, including semi-annual.  
In most cases, the higher the volume 

of tax to be reported, the more often 
you are required to file and pay.  The 
most common due date is the 20th 
of the month; however, some returns 
are due on the 15th, 25th, 30th, 
last day of the month, and certain 
prepayments are due on the 7th and 
10th. 

Some states (for example, New 
Jersey) have a flat sales tax rate that 
applies throughout the state.  As 
a result, the New Jersey sales tax 
return is quite simple – requiring 
only the gross sales, exempt sales, 
taxable sales, and sales tax.  Other 
states (for example California) have 
local taxes that are reported on 
the state return.  In this situation, 
the taxpayer is required to list all 
local taxes that were collected by 
jurisdiction. 

Still other states (for example 
Alabama, Colorado, and Louisiana) 
have home-rule jurisdictions where 
separate returns may need to be 
filed at the local level.  It would not 
be unusual to have as many as 50 
different returns filed in each of 
these three states.
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Establish a Filing Process
Putting the numbers on a return and sending to the various jurisdictions is 
often viewed as the easy part of sales tax compliance.  However, in addition 
to the various state and local returns and the various level of detail required 
on each return, there are 
multiple factors to consider:

Manage Tax Data Reports. 
In a perfect world, all sales 
tax calculations are managed 
in one system and a single 
report can be produced each 
month that provides details 
with all the sales and use tax 
liabilities.  However, the reality 
is that businesses grow, they 
acquire other businesses, 
they change accounting 
systems, they launch new 
e-commerce platforms – all 
resulting in different sales 
tax processes.  Each of these 
different sources of sales 
tax information will need 
to be incorporated into the 
filing process and require the 
mapping of this disparate data to the individual return(s).
 
Maintain a Tax Calendar. It’s critical to maintain an accurate tax calendar 
that reflects where a business is registered for sales tax purposes, the 
filing frequency of each return, the e-file login credentials, and other state-
specific information.  This tax calendar is not a static item; it will need to be 
maintained and updated over time as filing frequencies may change or a 
business may register in additional state or local jurisdictions.
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Prepare for filing. A sales tax compliance process should include the ability 
to prepare and file both online returns and paper returns.  Most every state 
will require an online filing with an electronic payment.  Local jurisdictions 
often require paper returns with a check.  Some businesses will struggle with 
the internal deadlines to have checks or payments authorized in a timely 
fashion.  Unfortunately, the jurisdictions will not adjust their due dates based 
on internal limitations.
 
Handle Notices. Jurisdictions enjoy sending mail.  Some of this mail may be 
informational but critical.  For example, a jurisdiction may send a notice of a 
change in filing frequency from quarterly to monthly.  Missing this change 
and skipping two monthly returns will result in a penalty.  Additionally, 
jurisdictions may send a deficiency notice that requires an issue to be 
resolved.  These deficiency notices generally have very tight time frames in 
which to respond – 5 days, 10 days, etc.
 
Document Sales and Use Tax Process. Public companies and companies 
that must adhere to various financial covenants, will have to thoroughly 
document their sales and use tax process including the various controls in 
place that ensure the process is executed effectively each month.  These 
controls will also have to be reviewed periodically and tested to ensure 
proper operation.  If outsourcing any of the sales tax process, the vendor 
should have a SOC (System and Organization Controls) review performed at 
least annually by an independent third-party.
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How to Correct Previous 
Non-Compliance

For businesses that have failed to register 
when nexus was achieved, which could 
have been years ago, consider the need for 
voluntary disclosure in states with effective 
dates that have already passed. Every state 
in America has VDA opportunities, except 
New Mexico, which offers a payback plan 
with a limited lookback, allowing businesses 
to reduce taxes, interest and penalties.

Texas has the best VDA program in country. 
In the Lone Star state, providers work directly 
with a person who has the authority to create 
a workaround without getting caught up in 
the clerical system. The savings in back taxes 
and non-compliance costs from a VDA can 
easily be 10-times the amount a business 
pays a provider to get the agreement done, 
not to mention, peace of mind and absolution 
of prior arrearages.

The states’ response to the VDA application 
will vary. In some states the taxpayer will 
receive a formal agreement to be executed 
and returned along with a registration form 
for a sales and use tax account, the disclosure 
calculation representing the tax due (or the 
returns depending on the state), and a check 
for the total tax due, plus interest. In a few 
states, the first step is the completion of a 
nexus questionnaire which the state uses 
to formally qualify the taxpayer for the VDA 
program.

What’s Next

Wayfair is everywhere. 
Calculating sales tax is now 
a critical business process. 
More education and expertise 
is needed in this area to fully 
understand the idiosyncrasies in 
state and local tax.

State enforcement actions 
are likely to accelerate once 
states “catch-up” with all the 
new registrants. Every state will 
likely do something different, so 
businesses must manage their 
own processes and liabilities, 
whether they are a marketplace 
provider or not.

It’s a lot for anyone to have to 
manage on their own. And with 
even more changes coming 
from many of the 10,000+ 
taxing jurisdictions, sales tax 
compliance is clearly not a set 
it and forget it task. If you’re 
looking to reduce costs, increase 
efficiencies and minimize risk, 
outsourcing your sales tax needs 
may be your best option.  

A partnership between TaxOps and TaxConnex facilitates an end-to-end 
solution for addressing your sales tax obligation, from understanding 
where you have nexus to ongoing compliance.  
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About TaxConnex™
TaxConnex ™ is how businesses finally get sales tax  off their plate – no matter 
how many states they’re  in or how often regulations change. Sales tax is more 
complicated than ever, especially in a post-Wayfair world. Yet the providers who 
claim to simplify sales tax often still leave the hardest parts – and the liability – up 
to you. When you work with TaxConnex, it’s all on us. This means you get all the 
know-how, all the backup, and none of the risk. It’s only possible because of our 
proprietary platform and network of sales tax experts. That’s why large to mid-
sized corporations, including accounting firms, turn to TaxConnex.  
Now it’s all on us.™  TaxConnex.com 

About TaxOps
TaxOps is an award-winning tax specialty and business consulting firm helping 
growth-oriented businesses worldwide. We’ve assembled a staff of seasoned 
professionals with significant Big Four experience, enabling our teams to provide 
the strength, experience, and resources of a national tax firm with the hands-
on client engagement of a boutique firm. From one-off studies to full-service 
tax outsourcing solutions, TaxOps offers customized federal, state and local, 
international, and tax minimization solutions that drive better tax outcomes. 
TaxOps.com 

Contact Us:  
Brendan Tolleson - SVP Sales & Marketing     
brendan.tolleson@taxconnex.com 
404-354-4649

Contact Us:  
Judy Vorndan - CPA, Esq, Lead State & Local Tax Partner   
jvorndran@taxops.com 
727.227.0093
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